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Dear Congressman Sununu:
fEl>EllA.L COMMUNlCATIllNS 'AJMMIS,,'OIi

OFFICE Of THf SfCREfAHV

Thank you for your letter dated November 13, 1997, on behalf of your constituents,
Timothy 1. Thompson of Rochester, New Hampshire, and Gossett McRae of Goffstown, New
Hampshire, concerning the placement and construction of facilities for the provision of
personal wireless services and radio and television broadcast services in their communities
Your constituents' letters refer to issues being considered in three proceedings that are
pending before the Commission. In MM Docket No. 97-182, the Commission has sought
comment on a Petition for Further Notice of Proposed Rule Making filed by the National
Association of Broadcasters and the Association for Maximum Service Television. In this
proceeding, the petitioners ask the Commission to adopt a rule limiting the exercise of State
and local zoning authority with respect to broadcast transmission facilities in order to
facilitate the rapid build-out of digital television facilities, as required by the Commission's
rules to fulfill Congress' mandate. In WI Docket No. 97-192, the Commission has sought
comment on proposed procedures for reviewing requests for relief from State and local
regulations that are alleged to impermissibly regulate the siting of personal wireless service
facilities based on the environmental effects of radio frequency emissions, and related matters.
Finally, in DA 96-2140 and FCC 97-264, the Commission twice sought comment on a
Petition for Declaratory Ruling filed by the Cellular Telecommunications Industry Association
seeking relief from certain State and local moratoria that have been imposed on the siting of
commercial mobile radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, your constituents' letters, and this response will be placed in the record of
all three proceedings and will be given full consideration.



Sincerely,

Thank you for your inquiry.

2.

6v1 Steven E. Weingarten
Acting Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

The Honorable John E. Sununu

At the same time, the Commission is actively pursuing initiatives that we hope will
render any Commission action limiting State and local authority unnecessary. Commission
staff, working with the Commission's Local and State Government Advisory Committee, is
bringing together representatives of industry and municipal governments to discuss mutually
acceptable solutions to the challenges posed by facilities siting. Chairman Kennard has stated
that preemption of local zoning authority should be a remedy of last resort, and that the
Commission should not consider preemption until the possibilities for constructive dialogue
have been exhausted.
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1\1s. Ka..-ren Kornb!uh
Director of Legislative and Inter~overnmental Affairs
Federal Communications Commission
Room 808
1919 M Str=t, N.W.
Washington, DC 20554

Dear Ms.Kornbluh,

-_ --- ..- --Encloscil'lfrcfleUefftlian nave-i'eceiitl"'receiveofi'orri"c'ommunities within my district
concerning the authority of the Fede~Communications Commission (FCC) to preempt
local zoning for cellular, radio, and TV towers.

.... ..... .... '-;~i~~{a:r t~~~~~~~~~ :~~~~:sp=;;"~lin~~~~ s:~~~Jag: t~~t~~~~ri~O~me
municipalities have imposed while their zoning ordinances are under revision; and, the
FCC's proposed rule that a municipality must respond to any permit request within 21-45
ti~\J~ nr th... r ...nl1...o:t ;0: ~l1tnm~tir~ll\J n_ml"li a,.~nt...n--J-' -......- --~--_ ....- --..- ...----..J --_•••_- 0·_·"---

I would appreciate your review of these letters and your comments on the issues outlined by
the communities.

Thank you'for your" time in this matter, and I look forward to your reply.

Sincerely. r
\\ r c. L/

Q;;
.~

Jo n E. Sununu
ember of Congress

Enclosures

JES!.tir
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Senator Judd Oreaa
Senator Robert Smith
Representative JU~ii SUilUiUi

Dear Senator Oress. Senator Smith, and Representatin SUmJDU:

We are writinJ you about the federal Communications Commission and irs attempts co preempt local
zoning of cellular. radio and TV towers by maklns the FCC the "Federal Zuninl ConUlllsslon" for all

"""""""'."'__"""" .~~lI.uLar.U~J~11Qn~ ..~mlJ)~~~tt9wers. Boch_Congre5s_and the courts havo long recosnized that zoning
III 3 peculiarly local function. Please Immediately ,amlcl the fCC and tell It to stop these efforts wtiicn'
viohuc the intent of Congress. the Constitution and principles of federalism.

h! the t~ Te!et,,:o!'n!'!l1.!!'!!C!tjo!'lJ! A~t, Con:!'!!l~~ !!~p~!)' rcaffinnccl locaJ zoning authorin over cellular
rower!!. It told the FCC to stop all rulem.king!l where the ,.:c.c WI., attempnn, to become a Federal
Zoailll Commission Cor such lOwers. Despite this Instruction from Congress, die FCC is now attempting
lu pree.npl local toning authority in three different ruJemakings.

Cellylar '[owers • Badlaclgn: Consress expressly preHrved loc.ial zoning authority over cellular tnwers in
the 1996 Telecommunications Act with the l'ole exception tlull municipalities cannot regulate: tht:
radiatioa from cellular anlmna If It Is within limits set by the FCC. The FCC is attempting to have ~the

exception IlwaJJow ttic rule" by using the limlred authority Cong~ Bave it nver ceiiuhu (OW~T riluiai'illl,
to review and revel'lle any cellular zoning de<:isiun In the U.S. which it finds ~ "tainted" by radiation
concerns. even if the decision is otherwiK perfectly pcnnissible. 1n (acc. the FCC iii :sarins it can

......... _:':~p.nd.g!J~~$.~..~!~t.~!U~..~~1.!f! ~Qt.a ~n!~lp.allty'sA~ision are, need not be hound by the stated
rea.~on!i given hy I municipality and doe!ln't even have to wait until a local planning deci!iion is finar····- '" .....
hefore the FCC acts.

·Scm:: of o~r cW::CI-oS .1r~ c~~U»d~ut·tk. r-adiation.rr.om.cellu!ar.lOWer!l. We cannot prevent lht::m.
r'rom mentioning (heir concerns in a public hearing. In its rulemaklns the "'CC is saytng (hat It any
ciril.en raises this issuc that this is sufficicnt basis for a cellular zoning decision lO immediately he taken
over by the FCC and potentially reversed. even if the municipality expressly says it is not con!lidering
such statements and the decision is compieteiy vaiid on the otner groulllb, i)u~h il~ Jiiipil';~ ,if .lie ,u;:';Ci Gil
property values or aesthetics.

Cellular Towers. Mpnltprja: ReJatedJy, the FCC is proposing a rule banning. the moratoria thai 50me

municipalities impo~e on cellular towers while they revise their loning ordinances to accommuuilte llle:
increase in rhe numbers of thC$C towers. Again. this violates the Constitution and the directive from
Congress preventing the fCC froln becoming a Federal Zoning Commi~sion.
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(lOS) 331-1S3I
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. - - 3o."'IlriMlIIr-e",.tollm."t-- _ _ - _..-.- -. ----.
~o."""tlo.... DIp..".,.t

i,digtTy'TuWiiS; TI""'-PCC'i"propoSCchUIe-M-racUo·ar.d·TV tower! !!!..~ bad.•, ~e~ an artificial limit
of 21 to 4' dayt (or municipalities to let on any loeal pennit (environmental. building permil. zoning or
other). Any permit request 111llllD1IUIIktJIl1 dum_.,.,,_ If rhe municipality doesn't aet in this time
[rlOnc. even if the application ill iD:cntplele or cbrly violates loeal law. And the FCC'8 proposed rule
would prevcnt munK:ipIUUca from c01'llidcrins the "impacis JUcntOwCii hay,; on p:,~~:-:y '::1~~. !!!~

envUoMlcnt or aellthctJcs. Even safety requlremerD. could be overridden by the PeC! And al appeals (If
Inning and permit denials wOuld go (0 the FCC. I10t (0 the r6Caf courts.

......_... -_... - -·TbiSp~oi~.i"iiUiOUi1diDi when broadcaal towers are some of the WIest sttu(,;t~~s Known to mlUF··· -...

some over 2,000 feet taJi. The FCC claims that thcac changCSltC needed to allow 'fV stations to Awitch
to HiSh Definition Television quickly. But The Wall S"'~et Jotlrnal and trade magar-lnclI state thurc is no

- w-a'lll~o-FCC -aRd-~roadc.utlR-wi1l mClUhe.cutrent~b~c.:..lUlr-ny. 50 there is no need to violate thlit
rishts of munlclpll1lllcs and their rcaidcnL\ just to meet an arciflclal delldUne.

These lCtiuns repreMmt • power arab by the FCC to become the Federal Zonlns Coaunl~lon fur cellular
towers Ina broadclSC fOwers;-11lcy viofa~ tiJc iJiCeI1f'Ot' C0fi8te&i. :.':0: CC:1.'1tit'..!!lC'!! !~ =,!i..~i:,leJ of
federalilm. '1'hla III particularly uue given that the FCC is a !lingle purpose agcncy. with no zoning
ellpertille, that never saw I towor it didn't like.

---.. -------- --""0_- ... -- -. _ _. _ .. . __.. _...... _.... . I ~ ,..,..,..

Please do thJ(,;1: mIlliS to stop \he FCC: Flnt, write new tce Ulamnan WUlllUU CIlIIiUU ilI;i"" no..",""-· .

Commissiuners SWlan Ness. Hamid Furc1118OCt-Roth. Michael Powell. and Oloria Tristanl telling them to
stop this intrusion on local zonin& authority in cues WT 97·197. MM Docket 91-182 and DA 96-2140;

- ------ -- ---.-._... ·HCOnd.JC!iA in.the..~.Dear.Ct.AUcalue Lettet~3:J,u:J'emJy bc:in8 prepared to go to the flCC from many
nL'I1'Ibers of CUnarc.u; and tbird. oppose any etfort by Consresl to it'ant the FCC lhe power to aetas a-... ---"­
"Federal Zoning ConurJiasJOIl" and preempt Jocal ZOIUnS authority.

Tnc:iuilowing jie\iP'~ Iii iiatiuilJi-maniclpal·\1fgQnI74C~01Z-aI~.f2.!'nmar.wifhthe FCC's proposed roles and
municipalitj~s' objections to them: Rarrie Tobin at the National Leaguc of Citi~s (202-696-3194); Eileen
I1u8sard at the National ASSOtfation of'fcleeommunicatin!l-'1 Officcf'!l and Advj~ors (103·506-327.5);
RUben f08ct at the Nallonal ASJltlCiation of Counties (2U2·J9J-€226); Kevin McCarty althe U.S
Conference of Mayors (202~293·7330)j and elleryI Maynard Il the: AUL~ri\;il;li ~:Ai.-....ir&i l',:;:;~d~:io::: (20.2­
872-0611). Please feel free 10 caU them if you have any questions.

Very truly yours,

~---:- / /?/:J
6~b;~~>~~---

Timothy J. Th~pson. Sta(f Planner

cc: See attaciu:d Hsl.



October 28, 1997

The Honorable John Sununu., Rep.
i 750 Eim Street
Concord. N.H. 03104

------ -- _ Q~!I!.~~.!!~!!tivc: Sununu:

. _. _ .. -

Town of GoffiWwn
TOWN OFFICES

RECEIVED
NOV 1 1997 ---- ~.

MANCHESrER. Nfl

We are writing you about the Federal Communications Commission and its attempts to preempt local
zoning ofcellular, radio and TV towers by making the FCC the "Fedefa1 Zoning Commission" for all
ecUalc: te!::phcr.e·aDd-bJuackasuowe!'S. -Both-('..nngrasJIIWJb~_g9-'!!!S have long recognized that zoning
is a peculiarly local function. Please immediately contact the FCC and tell it to stop these efforts which
violate the intent ofCongress. the Constitution and principles ofFederalism.

In the 1996 Telecommunications Act, Congress exp~'lIily feA1~i1iilcd loc~! :::C:l::l; ~uthorityOy~! t:.".,ltnlar _
towers. It told the FCC to stop all rulemakings where the FCC was attempting to become a Federal
Zoning Commission for such towers. Despite this instruction from Congress, the FCC is now attempting

. -- ----- ---..- - -._IDpreempt local zoning authority in three different ndemakings. The Town ofGoffstown, like many
N.H. communities, took special care in constructing its zoning regulations to not exceed its authority - .----­
granted under the 1996 Telecommunications Act, but to be administered in accordance with the Act. We
hope that you will do everything in your power to preserve local authority over these telecommunication
-structuTC~ ilS-was intended by·tb~ Act;· _. - .-.- .. - - __ . ,_ ..

Cellular Towers - Radiation: Congress expressly preserved local zoning authority over cellular towers in
_. _... __. . ~~~ 1996 Telecommunications Act with the sole exception that municipalities cannot regulate the

radiation from cellular antennas if it is withm iimits set by the:: FCC." The fCC is "ttcmptir.g t~ b'.'e the.- .....
"exception swallow the rule" by using the limited authority congress gave it over cellular tower radiation
to review and reverse any cellular zoning decision in the U.S. which it finds is "tainted" by radiation
~oncem!, ~v~n if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it can
"second guess" what the true reasons for a municipality's decision are, need not be bound by the stated
reasons given by a municipality and doesn't even need to wait until a local planning decision is final
before the FCC acts.

Some of our citizens arc concerned about the radiation from cellular towers. We cannot prevent them
from mentioning their concerns in a public hearing. In its rulemaking the FCC is saying that if any

__ . ._. .citi?;en ~ai~es this issue that this is sufficient basis for a cellular zoning decision to immediately be taken
over by the FCC"Md·potentiail).:reversed, even if the municipaiity expressiy says it is nOll,;uusideriiig
such statements and the decision is completely valid on other grounds, such as the impact of the tower on
property values or aesthetics.

i6 MAii" STREET • GCrFSTO\AJ~J. ~!H 0304-5
ASSESSING: (603) 497-3611 • SUILDING: (603) 497·3612 • FINANCE: (603) 497·3615

PLANNING: (603) 497-8991 • TAX: (603) 497-3614 • TOWN CLERK: (603) 497-3613
FAX: {6031497-8993



Cellular Tower· Moratoria: Relatedly the FCC is proposing a rule banning the moratoria that some
. --..---- --- .... - --l1luolc.ip.aJitie.s jJJ.lP.Q~~.Qn. c#I.l,JJArJP~ers~hjl~fl!C?y_ revise their zoning ordinances to accommodate the

increase in the numbers of these towers. Again, this violates the Constitution and the directive from··
Congress preventing the FCC from becoming a Federal Zoning Commission.

Radio/Tv'Tuwels; TIit: FCC's proposed rule on mdis&1d-1¥.tawers.is !IS had: rt sets an artificial limit
of21 to 4S days for municipalities to act on any local permit (environmental, building pennit, zoning or
other). Any pennit request is automatically deemed granted ifthe municipality doesn't act in this
timeframe, even if the application is incomplete or clearly violates local law. And the FCC's proposed
rule would prevent municipalities from considering the impacts such towers have on property viilii~~, the
environment or aesthetics. Even safety requirements could be overridden by the FCCI And all appeals
ofzoning and pennit denials would go to the FCC. not to the local courts.

~ - ----- -- --- -- - - --._... -- ...... .._ ---_.--. - --oO _ ~. __ _ _ ..
This proposal is astounding when broadcast towers are some ofthe tallest structures known to man ­
over 2,000 feet tall. taller than the Empire State Building.-'Tfie FCC claims these changes are needed to
allow TV Stations to switch to High Definition Television quickly. But The Wall Street Journal and
trade magazincli liUaic were" iii nu W/iY th~ FCC· hiuiidc&st~r:-wiU-meet.t.~e o:!.!~nt <;,"h~cfllle anyway, so
there is no need to violate the rights of municipalities and their residents just to meet an artificial
deadline.

These actions represent a power grab by the FCC to become the Fcderai Zoning Commissiun lur IoieHular·· ._­
towers and broadcast towers. They violate the intent ofCongress. the Constitution and principles of
Federalism. This is particularly true given that the FCC is a single purpose agency. with no zoning
cxperti~e, that never· S!l-W- a·towes: it.didn-'t.lL1re. _. _ _ _ _..__ ._.

Please do three things to stop the FCC: First, write new FCC Chainnan, William Kennard and FCC
Commissioners Susan Ness, Harold Furchtgott-Roth' Michael Powell and Gloria Tristani telling them to
stop this intrusion on locaJ zoning authority in cases WI 9j·i97, ~fl',,1 Docket l)7-1~2 =d D.'\. 9~-2!4Q~-- ..-­
second. join in the "Dear Colleague Letter" currently being prepared to go to the FCC from many
members ofCongress; third, opposed any effort by Congress to grant the FCC the power to act as a

-- -_ ~~F.edera.lZonin£.C9mr:\1.i$$iQ.,,~~JP.d R~~R~ !~.zo.~ing authority.

The following people at national municipal organizations are familiar with the FCC's proposed rules and
municipalities' objections to them: Barrie Tabin at the National League of Cities, 202-626-3194; Eileen
Huggwu ai: ta'1e National Assodation ofTclccomm~ni~ticnsOffic~!'S !lr!o Advi~ol'!'l; 703-506·3275:
Robert Fogel at the National Association of Counties, 202-393·6226; Kevin McCarty at the U.S.
Conference of Mayors, 202-293-7330; and Cheryl Maynard at the American Planning Association, 202­
872-061 t. Feel free to caU them ifyou have questions.

v~ truly yours~

( C)~,dJ ~ l~
- J , L
Gossett McRae, Chairman
Goffstown Planning Board

cc: Board ofSeiectmen
Zoning Board of Adjustment
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